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NOTICE OF MOTION 


indictment No. 72 CR 313 


PLEASE TAKE NOTICE, that upon the annexed affidavit of MARVIN PREMINGER, 


sworn to the 22nd day of March, 1974, the exhibit annexed thereto, and upon 


Gay of March, 1974, at 10:00 o'clock in the forencon 
that day, or as soon thereafter as counsel can be heard, for an order 
the ‘defendant a new trial pursuant to Rule 33 of the Federal Rules of 
iminal Procedure, On the basis of newly discovered evidence, and for an 
discharging the defendant from custody pursuant to 28 U.S.C. Section 
2255, on the grounds that the conviction obtained herein was obtained in viola- 


Of defendant's right to due process of law, was obtained in part by the 
suppression of evidence by the prosecution and was in other ways 
sOtative OF defendant's right to a fair trial, ani for such other and further 


HON, PAUL J, CURRAN 
United States Attorney 
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UNITED STATES OF AMERICA, 


~against- 


Defendant. 


cesedounwane wa? 


MARVIN PREMINGER, being duly sworn, deposes and says: 

I am the attorney for the defendant, VICTOR PANCIA, who was convicted, 
after a jury trial, of Conspiracy to Districute Narcotic Drugs and Possession 
of Narcotic Drugs, in violation of 21 U.S.C., Sections 812, 841(a) (1) and 
841(b) (A). The conviction was rendered on June 14, 1972 and defendant was 
sentenced to concurrent terms of twenty years in prison on each count. 

His conviction was thereafter affimred by the United States Court of 
Appeals on December 14, 1972, and certiorari was thereafter denied by the 
Supreme Court, 

The case involved a situation where the defendant was a passenger, not 
the driver,of a car being used to transport heroin, and where the defendant's 
role was ambiguous at, best. He did not load the car, the trunk of the car in 
which the narcotics were contained was never opened in his presence and 
although the other co-conspirators had been under surveillance for over a 
month, there was no evidence of any prior association between them and the 
defendant and no declarations of the co-conspirators were offered into 


evidence. The only act that the defendant allegedly committed was to run away 


m * 


from the car when the arrests were made and to attempt to falsely disassociate 
himself from the car and its driver. 


The Court of Appeals opinion concisely sets forth the evidence adduced 
against the defendant:. 


lac containing the 
000. and drove off with Christophe. When 
a high speed chase by federal agents, 
- When he was confronted immediately there~ 
the bar, Panica made the false 


Opin. p. 1052 


In addition, the Court said that because of the attempt to run away and 
falsely disassociate himself with the occupants of the car, that alone could 
lead a jury to infer that he knew what was going on. 

“Taken together these facts provided enough evidence fram 


which a jury could find that (appellant) knew what was 


going on and that by his presence he was attempting to 
acsist the success of the operation and, 


he was a member of the conspiracy. Cf, U.S. Vv. 


Geaney, 
417 F.2d 1116,1121 (2nd Cir. 1969) cert. den. 397 U.5. 
1028 (1970)." ' 


in., pp. 1052-1053 
Sometime ago, during last summer, I was advised that one of the co- 
endants, one NICHOLAS CHRISTOPHE, had admitted to a federal employee in the 
ederal House of Detention at West Street that the defendant, VICTOR PANICA, 
nothing to do with the crime, but more important, that he was pressured 


threatened by Assistant United States Attorney HIGGINS from coming forward 


attesting to that fact on the threat that he would be prosccuted for various 
robberies. We were told that CHRISTOPHE had admitted that the Assistant 
ted States Attorney insisted that he could not take the witness stand and 
truth to exonerate Mr. PANICA. 


A 3 ; 

We hired a private investigator and he contacted the federal employee, 
who incidentally is still employed, to the best of our knowledge, at the 
Federal Detention Headquarters, and obtained a statement from that employee 
completely corroborating what our client told us. 

T have annexed hereto a photostatic copy of that statement. However, 
T have blocked out portions of that statement on the photostat only so as not 
to reveal the identity of the employee at this time to prevent possible . 
Pressure on him, since improper conduct on the part of an Assistafit United 
States Attorney is alleged. Of course, I will reveal his identity and exhibit 
the original statement to the Court subject to the Court's directive. In 
additi % my client has a statement of the co-defendant, ALBERT PIERRO, who 


is now u jail, which tends to corroborate CHRI£ IOPHE's statement that PANICA 
was reely an innocent bystander in the case. 
I believe that in view of the serious nature of the allegations, a hearing 


is warranted, since the conviction against the defendant may have been obtained 
in violation of his right to a fair trial and partly through the improper 
efforts of one of the prosecturos. The evidence referred to herein was rot 
known at the time of trial and was obtained only this past summer. This 
proceeding was not brought on prior to this:time due to the fact that we were 
investigating the matter, pursuing other leads and also because of my own trial 
schedule. 

Our investigation algo shows that MR. CHRISTOPHE has become a federal 
informant. He has been, to the best of our knowledge, aiding the F.B.I. and 
furnishing them with information. In fact, we have learned that he is 
separated from his wife because of the fact that he was offered a new identity 
in some other location and she refused to go along with it. I am led to the 
inescapable conclusion that MR. CHRISTOPHE was a federal informatant at the time 
this case was tried, and if that is the case, the defendant's constitutional 
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rights were further violated, becasue MR. CHRISTOPHE and the defendant, 
VICTOR PANICA, were represented by the same attorney. Obviously, PANICA did 
not know of CHRISTOPHE's status at the time of the proceeding. If it develops 
that this was the fact, that the "spy in the camp" doctrine had been violated, 
| the appellant's right had been diluted not only because of the failure of the 
Goverrment to provide defendant with exculpatory material according to the Br 
case, but because the Supreme Court has disapproved ofthe Government allowing an 
informant to interject himself into the attorney/client relationship of 
defendants. Coplon v. United States, 191 F.2d 749 (D.C. Cir.) cert. den. 342 
U.S. 926 (1951); Caldwell v. United States, 205 F.2d 879, (D.C. Cir. 1953); 
Unite States v. Zarzour, 431 F.2d 1 (5th Cir. 1970). If this situation is 
found to exist, especially according to the Caldwell case, the conviction 
would have to be invalidated. 
WHEREFORE, your deponent respectfully requests that a hearing be had 
that upon the conclusion of said hearing that the judgment herein be 


vacated, the defendant be discharged from custody, or in the alternative, 
that the defendant be afforded a new trial. 
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UNITED STATES OF AMERICA . 
wo :  AEEIDAVIE 

VICTOR PANICA, < 3 72 Gr. 313 

| Defendant. 8 : 
ee ee ee ee 
STATE OF WEW YORK ) a 
COUNTY OF NEW YORK 2 88.3 

' SOUTHERN DISTRICT OF NEW YORK ) 

ARTHUR J. VIVIANI, being duly sworn, deposes 

: and says: 


1. f an an Assistant United States Attorney 
in the office of PAUL J. CURRAN, United States Attormey 
fer the Southern District of New York, and I am assigned 
to and familiar with the facts of the captioned case. 

2. X make this affidavit in opposition to 
the defendant's motions for a new trial due to newly 
discovered evidence pursuant to Rule 33, Federel Rules 
‘of Criminal Procedure (FRCP), and for an order discharging 
him from custody pursuant to 28 U.&.C. ] 2255. 
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3. On March 17, 1972, Indictment 72 Cr. 313 was 
. filed ia two counts charging Victor Panica, Albert Pierro, 
Nicholas Christophe and Frank De Simone with possession 

of 39.8 pounds of heroin with intent to distribute and 
conspiracy so to do in wiolation of Title 21, United states 
Code, Sections 812, 841 and 846. (Indictment 72 Cr. 313 
superseded Indictment 72 Cr. 138 which charged the same 
defendants with the same basic offenses). On March 21, 1972, : 
@1l the defendants entered pleas of not guilty to Indictment 
72 Cr. 313. All but De Simone were reminded to West Street 
in lieu of bail, 

Thereafter, @ request for a ‘coins was one of 
the many pre-triel motions filed on behalf of the defendant 
Panica by his counsel, Gino Gallina, Esq.. Specifically, 
by notice of motion dated April 14, 197% and filed under 
the superseded Indictment (72 Cr. 138), Panica #nd 
Mr. Gallina executed affidavits in support of the severance 
motion. Panica basically clained in his affidavit that he 

“had no knowledge er connection with, the presence of 
narcotics or any other contraband in the vehicle seized 

in the case” and that he did not intend to commit the crime 
charged in the indictment. Mr. Gallina ia his affidavit 
@lleged the following; 


teas A — 
| “he That the defendants FRANK DE SIMONE and 


4 ine witnesses to testify as an integral | 
pact of the defense of VICTOR PANICA, 
3 a 
ai ee, ‘That I have been informed by the 
: ‘defendant NICHOLAS CHRISTOPHE that 
| _ it is his intention not to testify 
‘at bis om trial and thet he has 
been so advised by his attorney 
Jeffrey ¢, Hoffman, Esq.. 
_ “6, That I have been further advised by ' 
‘Mr. Hoffman that he has no objection 
te NICHOLAS CHRISTOPHE testifying at 
@ separate trial of VICTOR PANICA 
and have @lso been advised by 
Mr. Christophe that he is willing te 
testify at such a trial, 
That I have been informed by the 
defendant FRANK DE SIMONE thet it is 
his intention not to testify at his 
om trial and he has been so advised 
by his attorney James La Roos, ae 
However, I have been further advised 
by the defendant DE SIMONE that he 
has no objection to testifying et a 
separate trial of VICTOR PANICA.. 


rk ee os Concerning the defendant VICTOR PANICA 


_4f Mr, Panica were tried separately 
and apart from thenselves, 


That I have been advised Mr. De Simone 
would testify if tried separately and 
epart from Mr. Panica that he had no 
communication at any time with Mr. Panica 
concerning the events which formed the 
-basis for the charges in this case, 
Further, that he at no time saw Mr, Panica 
@t Mr. Pierro's home nor did he wie 
have @ny conversations with any ofthe 
co-defendants concerning the defendant 
Penica @e relates to the charges in 
this case, 
“10. That I have also been informed by 
Mr. Christophe that he would give 
exculpatory testimony concerning the 
defendant Panica if tried separately 
and apart from Mr. Panica in that he 
would testify that he never had any 
discussions with Mr. Penica concerning 
ime events canget in ate Chae y thec 


- a Thao Bre. TT = a 


Mx. Panica was in no way connected 


with the contraband allegedly found © 
in the automobile in this case, that 
he had never revealed to Mr. Panica 
the fact that any contraband was 
located in said automobile, and that 


to his knowledge Mr. Panica was . 

completely unaware of any contraband 

in esid automobile.” (Affidavit of 

Gino Gallina, Esq., Sworn to ona 

April 18, 1972). 

The motion was denied on or about April 19, 1972. 

Qn April 21, 1972, « hearing on the defendants 
motions to suppress evidence began before the Honorable 
Lee P. Gagliardi, United States District Judge, Southern 
District of New York. It concluded oa April 25, 1972, 
Gnd Judge Gagliardi ultimately denied the motion, 


The following events occurred on April 26, 1972. 


_ First, Pierro changed his plea to guilty. Second, 
Christophe waived his right to a trial by jury and agreed 
to proceed to trial before Judge Gagliardi on the record 
of the sotion to suppress. Third, @ jury trial of Panica 
and De Simone commenced with the other two ‘defendants 
being severed for the above reasons, 


, Me. _—_ was in no way connected 


5 with che soatraband allegedly found j AG vy. ii 
rig Vere ei oe bid vy 
ite the ‘automobile in this case, chat. ys at ye 


lhe bad never revealed to Mr, Panica ’ 
soit :, the fact that @ny contraband was 


iy oe  ecated in said automobile, and het . 


if fear to his nies Ne. Panica was . 


a ae The motion was denied on or about heures 19, 1972, 
On April 21, 1972, a hearing on the defendants 
|", motdons to suppress avidence began before the Honorable 
Lee P. Gaglierdi, United Statas District Judge, Souther 
i District of New York, It concluded on April 25, 1972, 
: and Judge Gagliardi ultimately denied the motion, | 
3 The following events occurred on April 26, 1972. 
a Firet, Pierro changed his plea to guilty. Second, 
ee - Chetstophe waived his right to a trial by jury and agreed 
ce : to proceed to trial before Judge Gagliards on the ‘record 
of the. notion to oupprese. Third, a jury trial of panica 
Pi De Simone commenced with the other two ‘defendants 
‘ being anyenes for the above reasons. 


a site aR! r 
dy 4 
a hi he wile gy 


bai 1G all 


On April 28, 1972, the Court granted De Simone's 


i. it ', In@tdem fee judgment of acquittal after the Government 
me! ; 


"gested, Dmediately theresfter, trial counsel for Panica, 
. “Vincent Lanna, Req. and co-counsel, Gino Gallina, Baqe, 

_ (ought te bave Christophe brought to Court. 

a | | : Counsel - for the Government informed the Court 

. that : meine counsel, Jeffrey Hoffman, Esq., had 

\ advised him that if Christophe were called as a witness, 
ot would assert his privilese not to incriminate himself, . 


_ Upea that representation, the Court ruled that it would 


a! not allow Christophe to be called as a witness if he in 


fact intended to assert his privilege. After some 
3 colloquy, Mr. Lanna agreed to accept the word of Christophe's 
, Counsel that the privilege would be asserted thereby 
A avoiding the delay which would result from having Christophe 
brought from West Street to the Court (Trial transcript, 
pp. 170°173). : | 
Shortly thereafter, the following occurred: 
“Mr. Higgins: With respect to Mr. Christophe, 
it is the Government's understanding that 
the defendant Panica will not be calling _ 
| Mr. Christophe in its case. 
‘The Courts The Court has been so informed 
‘and I understand that is the decision 
_ @f the defendant Panica." (183) a 


bas ee mm A 7 fh 
tee aennyne Woffuan then confirmed his clieat's 
NES ab ne “position, (183-184). 
The defendant Panica then siaiieieaail his case, 
‘and two witnesses, Edward Sableski and Daniel Capano, 
 cestified on hip bebelé. At no tile does the record 
\paflest that tr. Lanes or Mr. Gallina requested the 
testimony ef cians (who had entered a guilty plea) or 
Be Simone (who had been acquitted). 
: Qa May 2, 1972, trial of Panica concluded when 
the jury found him guilty as charged. 
~ On May 12, 1972, Pierro moved to withdraw his 
plea of guilty and decision was reserved. 


On May 25, 1972, Pierro’s motion was granted, 


: both he and Christophe were tried before Judge Gagliardi 
and both found guilty, 


° Oa June 20, 1972, all the defendants were 
sentenced, and Panica received @ 20 year term of imprison- 
ment. 

On February 26, 1973, the mandate of the Court 
of Appeals for the Second Circuit affirming the Judgnent 
‘ef ecaviation we filed in the District Court. 

On “ay-17, 1973, the order of the United States 


Supremes Court denying a petition for certioreri was filed 
in the District Court. 


: ye ol 
; % 4. the defendant now moves for relief under 


a "ule 33, P.RCP., and under 28 U.8.C. § 2255. The only 


_ evidence suppor«ing his motions consists of hearsay, i.¢., 
| Che affidavit of his apparently new attorney; Marvin | 
i putetneet, and aa posworn statement of an unidentified 
guard at West Street. These papers appear to allege three 
‘grounds for relief: 


‘1. “That the potential evidence which could 


_ be offered by Pierro and Christophe : 
was not know st the time of the trial; 
That Christophe did not testify on 
behalf of panica at the trial because 
of the threats of further prosecutions 
made by Assistant United States Attorney 
Walter J. Higgins, Jr.; sad 
That, because “our investigation also 
shows that Mr. Christophe has become 
@ federal informant... 

I am led to the inescapable conclusion 
that Mr. Christophe was « federal 
inform at at the time this case was 
tried....", thereby concluding that 
the 'fepy in the camp” doctrine had 
been violated, 


5. The allegation that the evidence that 


Christophe, Pierro and even De Simone could offer as to 

 panica's “innocence” was finewly discovered” is absolutely 
and unequivocally groundless. ‘he record of the trial 
and the pre-trial severance motion submitted by Mr. Gallina 
clearly establish that this evidence was known well before 
trial. Of the 3 co-defendants, the only one whom Panica 
sought to call wes Christophe who asserted his pesvtiage 
ae he had every right to do, Neither De Simone (who was 
Scquitted) mor Pierro (who had pled guilty) were called, 
nor did counsel request a subpoena for them despite the 
fact thet counsel kmew or should have known that both 
could offer exculpatory testimony. 

6. The defendant's second claim, i.e, that 
Christophe did not testify at Panice's trial due to thrests 
from the prosecutor, is Supported only by hearsay appearing 
in @a unsworn document of an unidentified guard,’ Moreover, 
the allegation is directly contradicted by the record of 
the trial, j.¢,, Christophe's only reason for not testifying 
was the fear that he would incriminate himself, 

7. Lastly, the third allegation, , i.e. that 
Christophe was an informant when the case was tried and, 
therefore, was a "spy in the camp", is completely 
unsupported by any factual allegation. Rather, it is 


Slleged simply as a conclusion or guess of Mr. Preminger, 


soaines as: 20 Ed 


we dein. 5 me ladies i 4 ’ 
- Wherefore, the ‘eintens should be denied 


without @ hearing for the reasons set forth above, in the 


actached affidavit of walter J, Higgins, Jr. and in the 
@ccompanying memorandum of law, 


RR Grr nrneeerereree sess eee 
ARTHUR J, VIVIANI 
Assistant United states 


Attorney 
Sworn to before me 


this date Hy | 1974, 


iETTE ANN GRAYES 
iets ta bic, Slate of New York 


te, 24-1541575 
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feenmmincion 


7? 2 oo r 
a. gh SE: =. S . & 8 ; 
: A 21 
S fh ; 
tila s # 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
SSS Se S SSO OH CMBSTCSSTA CeO OGOn eee emeny 
UNITED STATES OF AMERICA, 3 
— : AFFIDAVIT 
VICTOR PANICA, a) 72 Cee 3/3 


Defendant. 3 


atone neni nnmeseiaTE 


STATE OF NEW YORK ) a 
COUNTY OF NEW YORK $ 8803 , 
SOUTHERN DISTRICT OF NEW YORK ) 


WALTER J. HIGGINS, Jr. being duly sworn, 


deposes and eays; 

1. | I am an Assistant United States Attorney 
in the Office of Paul J. Curran, United States Attorney 
for the Southern District of New York, and as such am 
familiar with the above-captioned pee 

2. I make this affidavit in oppositicn to 
the motion of Victor Panica for an Order of this Court 
setting aside the judgment of conviction on the grounds 
of newly discovered evidence or that it was improperly 
obtained. wt : 


° 
ame pnmaer ae oe 


amare arsenate 


mse NFAT NNEC So ne te it eaten eeu detactamnameemmetemmi ieee - a it : ™ os “a 
eee mae “ mem mp se 2 Pe RE ARE RE ER: ae cRaRe me serene 
See : v . ‘ 4 


CNS ISRRR HE goo 
3. I was in charge of the prosecution of 
the defendant's case from the date of his arrest in 7 
‘January, 1972 through September 1972, 1 never 
threatened Nicholas Christophe that if he should testify 
oa bebe Lt of Victor Panica at hig trial so as to exculpate 
_Panica that he, Christophe, would be prosecuted for other 
offenses. To my knowledge, Nicholas Christophe was aot 
aa informat OF cooperating witness ss from the date of his 
Srenet #8 Sueay, 1972 through the date of his eeatence. 


"se te before me this 


Cay of Meg iar. 


PUBLIC 


GLORTA CALARRESE 
Notary es Sagem of New York 


lified in. Kings ‘Count 
Commission Expires Maree 3 1935 


VICTOR PANICA, tndictment No, 
72 GR 313 


HF I | 
Defendant. 


el tient ead ee 


STATE OF MEW YORK ) thas 8 kth 
, ) 88.8 zs ai 
| ‘MARVIN PREMINGER, being duly sworn deposes and says: 
<I am the attorney for the defendant herein and make this 
affidavit-in reply to the answering affidavits of ARTHUR J. 
VIVIANI and WALTER J. HIGGINS, Jr., Assistant United States 
Attorneys. 


— 


‘ 


I have read through the affidavit of MR. VIVIANI, the 
main one in opposition to the application for relief herein, 
and submit that, if anything, that affidavit supports the 
defendant's position rather than weakens it. 

MR. VIVIANI traces, the history of this case and points out 
that the attorney for the defendant, VICTOR PANICA, made a 
| severasce motion on the grounds that he intended to call 
NICHOLAS CHRISTOPHE on behalf of PANICA. Aithough the motion 


I. was denied, thereafter the defendant, PANICA, went to trial alone 
and CHRISTOPHE 's attorney advised everyone that his client would 


plead his privilege of self-incrimination if he was called on 
| to testify as a witness. Thus, the Assistant United states 


ae 


ee a a eS ae a a 


Attorney demonstrates in his own affidavit that PANICA wanted 
Connscepes as @ witness, and that whether or not CHRISTOPHE 
(ous willing to testify wien the severance motion vee first made, 
there came a point during the trial where he announced he would 
plead his privilege (Government's affidavit, p. 6, trial trans- 
Gript, pe 170-173, 183-184). 

The very thrust of the entire application in this case is 
that that decision on the part of CHRISTOPHE not to testify on 
PANICA's behalf was a decision forced upon him by the Assistant 
United States Attorney who tried this case, and the opposing 
affidavit herein, which points out an apparant change of heart 
in MR. CHRISTOPHE, lends weight to the argument of the defendant. 
| We should also like to point out that the Government refers 
to the evidence supporting our application as mere hearsay and 
seeks to deprecate the affidavit of the guard annexed to the 
moving papers. It is such a factual affidavit of a witness, 
xather than the attorney alone, that this Court has always 
required before hearings are granted, and we suggest that the 
issues raised by that affidavit present very serious questions 
of suppression of evidence by the Government herein. It is 
just this sort of conduct that has been condemned by practically 
every Court in this country, and is just about the best grounds 
one can imagine for the granting of the hearing. 


We did not manufacture the prison guard, and in fact no 
member of this firm solicited or approached him. The reason 


his name was deleted was to prevent any attempt to interfere 
with him, and as we stated in our affidavit, we will gladly make 
his name available to the Court. This is not merely an unsworn 
document of an unidentified guard, as characterised in the 
affidavit of the Assistant United States Attoxaey, but I think 


it isa significant piece of evidences te show that Justice wag 
or ern om Re See 

.° "me @arther ouppoct of the application, ws have ennensé 
hereto an affidavit of ALZERT PZERRO, one of the co-defendants, 
which was sent to us from the prison in Atlanta, where he is 


a | Presently incarcerated. That affidavits indicates, credibility 
- || Peoblems aside, that the deponent said that he overheard 


| CHRISTOPHE tell PANICA that he would exonerate him on the witness 


' 4 Stand. He also corroborates other portions of the prison guard's 


statement segarding activities on the part of the prosecutor. 
2 Zt is curious that the Government even opposes our applica- 
tion. The fact is defense counsel made his intentions known 

in that he was going to call CHRISTOPHE as a witness, but all of 
| @ sudden, at the appropriate time, CHRISTOPHE decided that he 
would not testify, and thereafter an unimpeachable witness, a 
Federal employee, revealed that CHRISTOPHE told him his action 
was taken under pressure from the Government. If this is not 
new evidence, and evidence which warrants a hearing, I don't 
know what is. I also thing the Government would have a desire 
to gst to the bottom of this just as much as the defendant. 

It is respectfully submitted that this is exactly the type 

of case where strong and serious issues of fact are present 
| and & hearing is certainly warranted. 


' 


| Sworr to befors moe this 
| 7th day of May, 1974. 


I, ALBERT PIERRO, after being duly Sworn, deposes and says; 
that I am making the following statements of ay own free will; that 
no threats, or promises, of any nature have been made to me as an in- 
ducement for me to give this sworn affidavit; that the following is 
motivated, and dictated, by the demands of my conscience insofar as I 
know that an innocent man, Victor Panica, is in prison for a crime 
that he did not commit. 


That I am a co-defendant of Victor Panica and 
Nicholas — in Indictment No. 72 Cr 313. 


2. That before my arrest, on. January 27, 1972, I 


had never seen Victor Panicas nor was I acquainted with Nicholas 


Christopher prior to said date. 


3e That we were locking together in the same Max- 
imum Security cell in Cel, at the Federal Detentic.. deadquarters, 427 
West Street, New York City. 


ke That in the early part of April, 1972, I over= 
heard Nicholas Christopher, tell Victor Panica that he should not worry 
about being on the indictment because when the proper tine arrived he 
(Wicholas Christopher) would take the witness stand and exonerate 
Victor Panica from any guilt because Me, Panica, had nothing to do with 
this case and was merely an unfortunate innocent bystander. 


S. ‘hat shortly thereafter Nicholas Christopher 
told me personally, outside of Panica's hearing range, that he 
nen ee Senn ah Se Sean 
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parmananven for ‘the Southern District of Wew York, told him to do as long 
as Mr. Higgins promised him that he would be allowed to visit his sick 
daughter, 

6. That I did not make the above facts known to 
Dinas Oeititn nae Dns in es 
fear that the prosecutor's office would retaliate by framing me on a 


~. 


different and unrelated narcotics conspiracy case; and that the fear 
remains very real. However, I have since come to mow Victor Panica 
and I have become aware of the fact that he, like myself, hes & vise 
and family. The knowledge that his family is suffering for something 
that he, Panica, is innocent of is troubling my conscience and vill no 
, longer allow me to remain silent. 


Accordingly, I affix my signature hereto. 


* Porole Oifteri, Authestys4 “4 ty the Ace 
Jity 7, 955 to fay: fie ~ 
an, Om Othe O8 O89, 
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MOWSUBRN DISTRICT OF NEW YORK Gag) 3 31g nt " 
a $.0.0F N.Y, 


72 Cr. 313 


‘f he Defendant. | 
oi ate i de: eeees 


css: a he ltd es cde nese, 
Sa 


Te, for a new trial, pursuant te. 
Sipe wo R. Crim. P., and a petition for a writ of,94: : 
,, Steal coxpus, pursuant to 18 U.8.C. §2255. 
‘3 s Sefendant Panica was convicted on both: counts: @ x 
fg. 
2 + di Ailatnment chases ing rnin otis vi ioe t 


| ""asinjptbatio (21 U.S.C. $8 612, 84L(a) (1), 842¢D) (2) Ud 

| echiipkresy to violate these sections. 

two of Panica's alleged co-conspirators, Midholas C 

aN EI ARNE tg 5 

The three convictions have been affirmed. United 8 : 

Christophe, 470 ¥.24 865 (24 Cir. 1972). : Few 
Penice's motions seek relief on the ground of @# 

Aiecovered evidence ast hoth are supported by two affisentis 

One Of these is an unoworn statement of « federal employed! |” 

‘in tae. Sateral Ryute of Detention vharuin Christophe wee fae: 

eeretmated,, the, emplores enctee hat he came won Ch . 


‘MICROFILM 
NOV 25 1974 


‘ ta’ 
‘ 


orying in his cell and asked him if anything was wrong. 
Christophe replied that “if he had testified at the 
trial of Panica, Panica would not be in jail today.” 
And further, that “the United States Attorney had. told 
him (Christophe) that if he took the witness stand to 
clear Panica, he, the United States Attorney, would 
prosecute him for bank robberies." 

The second affidavit is from Pierro and he avers 
that, prior te the trials on this indictment, he overheard :-* 
conversations between Panica and Christophe wherein the 
latter told Penica that “when the proper time arrived he 
would take’ the witness stand and exonerate Victor Panica 
from any guilt." Pierro also states that Christophe told : 
him personally, “outside of Panica’s hearing range: that he. te a 
[Christophe] would do anything Mr. Higgins [the assistant. { a 
United States Attorney in charge of tha ease} told him’ so° ye 


‘x , 
sh. 


he too feared reprisals from the United States Attorney's 
office. , 

In opposition to both motions the Goverment has - 
submitted, inter alia, a sworn affidavit of former sgaie~ * 
tant United States Attorney Higgins categorically denying 
that he made any of the threate that are alleged. : 


* co od 
ws 
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Ordinarily, a hearing should be held won a motios::. . 
made pursuant to §2255 unless the motions, files ané resordg -' ' 
“of the case conclusively show that a prisoner is entitled > 
to no relief.” See Fontaine v. United Stateg, 411 U.8. 233 . 
(1973); Dall’ v. United states, 491 F.24 758 (24 Cir. 1974); 
Taylor v. United States, 487 F.2d 307 (24 Cir. 1974). Clearly 
the affidavits submitted by Panica are not sufficient to wary 
rant relief because they do not qualify as proper evidentiary: a 
material to support a petition under §2255, ve 
States, 361 F.2d 211 (24 Cir. 1966). the attiagrita ea 
federal employee and Pierro are hearsay, and would potiibe: : 
admissible at a hearing. In addition, the tetera om i ied 
avers only that Christophe stated his belief “hi abe 3 
testified, Panica would not be in jail. In this, ait pom 
affidavit is merely conclusory for, hearsay veces nad 
it does not indicate the details of the ; 
could have allegedly offered, but merely curtotopha'4 
clusion aa to the probable result, of that tookimenr.’5 

The motion for a new trial is equally 


support, being based upon the came affidavits. 
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Dated: New York, New York 
Hovember 25, 1974. 
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United States Attorney 

Southern District of New York 

Hew York, New York 10007 
Sire; 

PLEASE TAKE NOTICE, thet upon the enmexed Affidsvit of VICTOR 

PANICA, swoum to, on the let a& day of August, 1975, and upon all ct.sr 
proceedings heretofore hed, the records of prior proceedings includs 
statements of witnesses and briefs; the undersigned will move this Court, 
before the Honoreble IZE GAGLIARDI, U.5.3.J., at the U. 8. Courthouse, 
Foley Square, M.Y., on the 2nd day of September, 1975, at 10:00 o'eloek 
in the forenoon, of that day, or as econ thereafter, as the Petiticuer 
can be heard, ané for an ORDER directing the Goverment to produce the 
Petitioner at said hearing pursuant to Title 26, U.8.C. | 2255, ana for 


‘euch other and further relief as this Court my deem just and proper. 


Yours ete., 


Dated: August 1, 1975 


. 
a 


That I om the Petitioner in the above entitled causes of ection, 
and an the convicted defendant in Infietusst Baer 72 C2 313. 

Text I ap presently insereerated at the United Babes Peni ten- 
tiary, Atlante, Georgia, serving a sentence imposed by the Bonerable LEE 
P. GAGLIARDI, U.8.D.J., on dame 80, 1972. 

That the samtense cf twenty (20) years an ench of the tue counts, 
with @ especial parole tarm to fellew ef six (6) years; sentences te run ocn- 
curreatly with each cbher, wes imposed, efter @ filing of vecidtyist in- 
forumtion of @ price marcotic ecuristica. 

Thet the Affiat/Petiticutr hae mainteieed kis iexscemse of the 
chmingt: gaint kim throughowt he entize proweedings, end in retrauyect, 
Goes ctacs wmequivesally, thht the resarés aml files ef the aise, @iselowe 
& total disregard ef Prefessicual Respensibility, on the payt of the 
Assistamt United States Attorney, GAME J, BIGGKIE, and an shuse of 

~Be 
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Judicial discretion by the Sentencing Court. 

Tast there exirted a “sonflict-cf-istesest” between Me Petit- 
lamer, end his triel counsel, GEO) GALLIMA, B5Q., and that the conflict 
wee intentionally, and ralicionsly created ty the Assistant Waited States 
Attorney, WUZER J. EIUGKS. Verifieution of this mny be hed by an ACTi~ 
devit subaiteed ky one Lt. VAMTEE, Poder . Detention Bendqmurtars, lie 
York City; wherein 14. CAREER stated tht CHRESBOME, while cunfined ot 
the West Gtreet Facility, hai stated te him thet Assistest Veited States 
Attoymay, WALZER NEGGING, wembed him (CHRESTOMNE) to involve GALI in 
alleged illegal ects. 

That subsequent to the comursation, albated to dhove, GIND 
GALLIMA, ESC., was, cu two sepaate cecssions, brought wp for Grand Jury 
investigation, as @ result of the actions of Assistant United States 
Attorney, WALTER KIQGIES; thus preebuling conse) frw offering the 
Gefense a2 en advocate. 

That further coufliet existed in that counsel for CASEOMM; 
Jeftrey C. Hoffuan, Beq., and comnsel for Betitéener, GIN) GALLEN, F-«., 
were wexibars of thesame law fim, end, as shows im the “Mistien for Sev- 
erence", fileé in the form of am affidewit, GAIZMA, was well gavesd in 
the actions to be taken by CHRISRONM, in the event of a sevwswenss, hev- 
wer, since CHEISTOME wes « cliemt of bis cum law firmus, ethies prownted 
GALLINA from disclosing the fact earlier; i, Cth SE wee guadng 
to invoke his "Fifth dmenduant Privilege”, o% the trial ef Seettiene; 
thereby, prvclading other éefensive stradegy, bectuse othies everemmes hés 
rele of en advounte. 

“+ 
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Theat proeeowicr iti mie-ocmiert wie oviioms, lay Ven atteted 


Affidevit of RGMYY MC OU, Correetiqwal Office , Rederal Betemkion 
Needquarters, West Street, Rew Tork City, ciness MC GNM, withdres bie 
‘Ver. "lec statement, the affidawite of tee taygebigaturs and ecenesg) anc 
svmmitted in direct evbetantiation of MC GONME’S statement. 
That the Seutencing Comrt extkibited ite prujediee tered the 
Petitioner by: 
(1) Mot eonducting en inguizy “en-the-seserd' of the pesethle 
comfliet ef interest existing by comeeh from the sane fim 
representing tw co-defuadnube; espesialay so upem relimg on 
“Motion Far Sevearenae", wherein, Petitioner's eomnsel veliet 
on the testony of CRRESIOMES to exensente his cites. Guse 
the Comt was icfurmed thet CHKISEUREE would take the “Firth”, 
the Court had a legal, and moral veapensibility to contest 
an “on-the-reecrd” inguiry te dytemine the exteut of the 
conflict that existed, 
(2) The avticn taken hy the Court im denging Petitioner ve- 
lief wader his Rule 35 Motien For Mitigntien, ant the Greenting 
of Motiem for l@itigubie of GIRCRTUME. She coriensanss of 
such progeedings, in .me instemt case, was not one of voward 
fm. SeghiSring o< 8 Goverment witaees, Det a reseed tw eet 
Reh er lag, Woac the Comet and the Comment were cagid set 
of the favi that CRNUQUER-) semkiang wonld aserauie ates 
Petitioner. 


A aS 


WEEEPORE, fu ali, of (ie ahove rome, the atumebed (OO Y 
of Counsel, end the invectigetows, the avatidieiiity uf sopportive witarsces, 
and the Memerneben of few, Che Attias Pestticasy vhotus tat elage the 
Records and the Piles of the ance Go met conchustvely chow that the Fet~ 
itioner is not extitiel to the relief voquested, the Court fs MMEREEED Qo 
CRISR an Bvidectiary Bucring, wWarest witmeowun way be eolied on the kehals 
of the Petitioner, aed fran © GeternLewtion ef the fate procerted, in 
relation to the applicebie laws, the Coert GHDER @ Vasntur of Suubeue:, 
and canse the Jufiguect of Camitment te be oot aide, ant Glendes ths Yu- 
dietment, and/er for ell other relief deemed Jost and proper. 


I, Dewey eorbity thet I lave makled & copy of the forageiag 
ani following wetions to SMM. J. GUIDA, BOG. UEINED SAGES ATRGUET, 
FOR TE SOME MEORETCT OF WA WORK, U. 8. COMME, POUT CEN, 
Ma YORK CHEE, WWM YORK, 10007, by coniing 1¢ GRESEPIED MALLDURS 
WOCRIPE MEQUORED GH THES dey of 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MEW YORK 
VICTOR PANICA, 

Petitioner 
V8. 


UNITED STATES OF AMERICA, 
Respondent 


Petitioner was arwested, and indicted with three other co- 
defendants, charged with violations of 21 U.8.C, } 841(a)(1), 812 and 
846; attempt to distribute, aud conspiracy to do so. The Petitioner's 
only crime was riding in an automobile with @ddefendents, and fleeing 
the the scene, after a police chase. After thea Juiieial and Presecu~- 
torial "fairness" in handling this case, there would be absolutely no 
justification for any sitizen to not speedily flee, at the first glimpse 
of a phliceman’s uniforn. 

At the inception of the proceedings, Petitioner's counsel 
moved for a severence, as he had the assurance of his law partner that 
co-defendant CHRISTCPHE, after severence, with separate trials, would 
be available to testify on behalf of the Petitioner, and « factual 
statement by CHRISTOPHE would exonerate the Petitioner frov. any com- 
plicity in the alleged crime. 

Shortly, thereafter, as supported by the Affidavit of Menry 
MoGowen, Correcticnal Officer, later recanted on request, but mibaban- 
tiated by first-party Affidavite in support, CHRISTOPHE wes teiem-in-~ 
hand by Assistant Unitéd States Attorney, WAISER J. HIGGINS, and as 

oo 
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the attached affidavit's would show that MOGONE's statement shows he 
(CMALHPOPHE) was threatened into new testifying on behalf of the Pet- 
itioner. For other showing of prosecutorial misconduct, HIOGINB, 
attempted to have CHRISTOPHE furnish him with indictable infomation 
of Patitioner's counsel GALLINA. Such action of the Assistant United 
States Attorney does not fall within them seope of "duties", as & 
fair, public, crusader, Attempting to place Petitioner's ecunsel 
GALLINA in a compromising pestvion, thereby, negating his active par- 


ticipation as an advocate. The Petitioner would produce witnesses to 


support this allegation at an evidentiary hearing. 
The Petitioner was found guilty, sentenced as & seca offender, 


and given twenty (20) years, not hecause of déing 6 witness against him, 


The final stroke of prosecutorial interferense with the Sixth Anenénent 
Right to counsel, and witnesses in his behalf, was displayed by CHRIS- 
TOPHE's disclosure to one If. CARTER, & correctional offioer in the 
West Street Facility, that petitioner's counsel be placed in & ccmpro~ 
mising position whereby adequeat representation was impossible. 

Since the COURT, MA. MIGGIMS, CUMUGRNE, end his counsel 
(GALLINA'S partner), were aware, by the Motion to Suppresa, that Pet- 
{tioner's total case, depended upon CRRISPOPER becoxing & witmess in hic 
pehalf, and only telling the truth, tt was not difficult for Mr. ENGGI 
to make his moves es show in the Affidavits attached. Jr. GTS 
effectively planted the seed of eonflict of interest, tiurough coercion 
and this Petitioner was left without effective coussel ov witness for 
his defense, hence the verdict of the jury, : 

ats 
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To affirmatively state that the Court was awarc of the total 


“happenings' would " mar the walls of jurtice”, therefere, to en such 


speculation, an Evidentiary Hearing, with MOQOMAN, I, GAREER, GINO 
GALLINA, CHRISTOPHE (now that he is released from further qustedy) present, 
and available for testimony would correct the injustice of the tobal 
proseeding. After such a hearing, the only explanation the Court 

should be disposed to make is why CHRISTOPME'S rule 35 motion for nit- 
igation waa so potent, ss to cause the Gaurt to cat so drametieslly on 
the request; and, to explain, “in the intevest of justice” why an on-the 
record heering as to possible conflict of interest in counsel, when 
GALLINA'S partner, was advising CHRISTOPHE to take the "Fifth", after the 
agreement appraently reached prior to the sulmissicn of MR. GALLINA'S, 
Motion to Suppress, then if the Court could beve « disclosure of Counsel 
GALLINA'S Grand Jury callings--then, and only than, can the sealés of 
Justice remain untarnished, anything less than a full evidentiary hearing 
would do an injustice to our whele systex of Bue Process and equal pro- 
tection. 

Although most cases wherein it is alleged that a con-fiiet of 
interest, with counsel exists, it is usually a situation where one ettornsy 
represents opposing co-defendants. However, the same designation is, of 
course, present when one partner makes his case an ‘open-book’ till the 
day of the trial (as in the instant case), and where a client's eounsel 
is intimidated by the Assistant United States Attorney. 

The landmark case of Glasser vs. Uniged States, 3:5 U.S. 60 
(1942) points out that a joint repzesentation of co-defeniants (his would 
extend to counseis from the same firma, as show by the affiderits in support 


dete Motion to Suppress, and the predominate use ef woré"Z here been 
8. 
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hese egoured by..-."), in an ares of possible qenfiet ane vittete & 
Conviction, and that © serious Gaty rests wen the trial guéje te inoue 
“hat the reprasentation ir co thet both datuntent’s sights axe peutestad. 
ki U28, Sh JA. Moreover, thy Supwane Court ehtmmeberined tis Briel dodge 
sailare in Glasser to ascurtata on the secant each afentant's imexing 
and intelligent dectsion to pressed with « came esas, ast 


Jarei ‘the Of the trial juign in 
ay to presures he Seinen 


WMREPORR, the Cart must GRUNER an Buitewhiery Bearing whesunt 


an ns oh re i la. 


on c@th, Gapeces and Saye: 
qaat be is 0 yolsouer in castety at ttm Unites States Feutten- 
tiary, atinahe, Gourgia, water custety of « sentence of thts Onart- 
erat be 1s vithout fens, to proceed on tite Come of eatin, 
ant that bn moves this Cowt yussanat to the yrovichens of 28 0.8.6. 
| 1925, fer pemmizsion to resend, jm Segue RRMA 


eat be ic 0 payer, within the uesning ef the lew of 
Adxinn ys. Dados, 335 U.S. 381, nt POKES that Cte Court Great Bin 
peraissicn to proceed an & your Jerecs. 
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VICTOR PANICA, 
Defendant. 


ON He IG wee es. HG A I EY. Om NE BS AO A SA OY 


STANLEY M. MEYER, an attorney duly licensed to practice in the 
Courts of the State of New York, hereby affirms under penalty of perjury; 

I was the attorney for VICTOR PANICA anf was engaged to prosecute 
a Motion for a new trial and a proceeding pursuant to 2255, on the basis thet 
HEBRY MC GOWAN, a federal guard employed at West Strect was told that a eo- 
defendant, NICHOLAS CHRISTOPHE, eould have testified and exonerated MR, PANICA 
but was prevented from doing so by the Assistamt United States Attorney. 

In the course of our representation, we hired two private investiga- 
tors to interview that employee (MEMRY MC GOWAN). ‘They secured a statement 
from HENRY MC GOWAN, on August 8, 1973. 

Thereafter, while the proceeding was pending, the dbove named BESRY 
MO GOWAN, suddenly appeared at my office en Nowmbber 20, 1974. I had never 
seen him or spoken to him prior to that time. Mr. MC GOWAN stated that he had 
been having great apprehension over the statement he had given and was afraid 
©f losing his job. He also said that some parts of his statement may nct 
have been true, but he then changed bis midd und said they wero true after 
At any rate, I told him that he should either see the F.B.I. or the United 
‘States Attorney if he wanted to tell them about it or reeant his ctatement. 


A 42 


I also told him that he should tell the truth, and if a hearing was granted 


that he should take the stand and tell the absolute truth. I ashed him 
whether the F.B.I. had been around to see him and he answered thet they had 
not. 

Mr. MC GOWAN then left my office and two days later, on November 22, 
1974 he telephoned me and tcld me that his statement was true after ali end 
the only reason he had come to see me was because he had been thinking sbout 
getting out of the statement and having to be a witness because he was afraid 
he would lose his job. Imeediately after this happens‘ I wrote a lather on 
November 22, 1974 to Chief Judge of the Court of Appeals es well as the Chief 
Jvdge of the United Stetes District Court advising what hed happened. 


Dated: Brooklyn, York 
Wy 2. 1975 


SWORN TO BEFORE ME THIS 


DAY OF JULY, 1975. 


i MARTIN LIGHT 
otary Public, State of New York 
NO, 24-2362420 - Quai. In Kings Co. 


Yommission Expires March a0, wid 


1 wes exgaged by the law fire of UDEMER, MINER'S LUGE to intes- 
view MEET HO OOH, 0 felenel exprazes of the Waited States Datention Centar 


ca Went Street in eomection with « statement allegedly mate to Mn Uy cnty 


NICHOLAS CHRISTORES tent be could have exmenated VIGUE MAEGL Dal wae Fx- 
wested from Going 20 ty om Ascistent United States Mtanmey. 

1 telephoned the Detention Center anil une on agpedstment \ ee 
MEMEY MC OOMAN on August 8, 19%- 1 uot kim end interviewed hin in wy euto~ 
chile ct eppreximately 10115 a.m. ot West 18th ant West Strests. & @we at 
« wtanement vinteh I peliaved te be tran, ant I cleo taped the comensation Wy 
means of a tape recente: in the extenibilo without the meutetge of INET 
we OA. cas ctatanent: was signed ty MEET ME COU on each page, Sat one- 
euntatiy be cxtt thet CORDES TOLD MEK tah if he tock the witaees stent 
te clear PARICA, as would be presceuted for bak retberies. Be aloo andd thet 
te the head testified ot the trial, MDC would aot be in Jail 


r pelieve the stehennt was unde velutertly ent tase was act ORY 


threats or promises mate Wy 


nyself or anyone eounscted with ue. 
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lieutenant of guards, and present 


(eeaeee 


i of Detention for Men at West Ste 


since before 1972. 
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2. That during a period of BY. 
| Lge?! 
mee. in early 1972, 4 prisorige, byt 
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the period of Mr. ‘Christophe's detention enone ‘ne told me: Ss ra Perias Pe 
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conversations that he was being threatened by Assistant United States Attorney" ;.” 


Hicks (Higgins?) with being arrested and prosecuted for a number of bank : 


eebberies. Mr. Christ 
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I have read 


7 
4 


often mentioned 
5 


i are all true.’ 


‘Sworn to before m 
, day of June,’ 8 
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im the offie« sf Themes J. Cahill, United Seetes Attorney 
fe: the Seuthren District of Baw Yerk. 

2. I submit this affidavit in opposition 
to the motion of petitioner Vietor Punien, preseeding 


exe 20, for « hearing pursuant te Title 28, United States 
Cede, Section 2255. 


3. Since “the motion and the files and 
recerds of the case conclustvely chee thet the poioeaer 
is entitled te ne relief” the metien aust be denied with- 
out bearing. Title 28, Waited Osetes Goede, Sectien 2255. 

ha Sea 

4. RBeesese Panic, tn cubetence, socks to 
relitigete iseuse devised efvewscly to him on « price sevine 
parousnt te Tikle 28, Valsed Suaves Cede, Sestien 2258, the | 
aries pracemehage mre Rake wel mend . 
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5. Indictment 72 Gr. 313, filed March 17, 
1972, charged Victor Panica, the petitioner, Alba.t Pienre, 
Hichelss Caristeghe and Frank DeSimone with possession of 
39.8 pounds of heroin with intent te distribute and with 
conspiracy to de so in vielation of Title 21, United States 
Code, Sections $12, $41 and 846. Fenice was convicted en 
May 2, 1972 en beth counts; BeGimene wes anquitsed by this 
Court at thet trial at the end of the Goverment’s case. 
Pierre and Christophe were thereafter tried tegether with- 


thie . States v. Gristephe, 470 ¥.26 865 
(24 Cir.) end the Supreme Court denied certiorari, 411 U.S. 
964 (1972). 

7. Ge Maxeh <5, 1974 Panties filed « ncticn 
(1) for a new trial pursumt te Rule 33 of the Feteral Rules 
of Crimincl Presedure on the basis of “newly discovered 


evidence" and (2) te vacate his cenvictien pursuant te 


&. Pamtiee's astien wee eupperted by tue 


affidavits. One of these was on unowern statement of an 


wnidemt ified fedexs? enpleyae fren the Federal Bee of 
Betentica. The employes stated | Gierivtephex was im~ 
carcerated et the Benes of betentrian, the emplepes cams 


wpen Christophe, erying im bis cell and ested him if any 
thing wee wreng. Christophe replied thet “if he had 
testified at the trial ef Panies, Peaics would ast be in 
jail today." And further, thet “the United States Atteracy 
hed told kim (Christophe) that if he tesk the witness stand 
te elear Panies, be, the Uaited States Atteracy, would 


ie 
oft Ano 
alleged that, peier to either ¢e the erials wm iadiz: seat 


QT c&. 315, he oombeurd cemmorankions between Panies aed 
Cucistephe ix welch Chriotephe t2ld Penise thet “when the 
meepes time arrived he would take the witsess stand cad 
qusnerate Victer Panice frem eny geile.” Pierre also 
states that Chrietephe told him personally, “eutsiée of 
Panicad's bearing range thet he [Christophe] would do ang~ 
thing Mr. Ziggune [the Aseletant Uaieed States Atteracy 
then in charge of the ence) teld him so leag os tr. Riggins 
promised him thet be would be aliewad te wieit his sick 
daughter ." Picrse further states thet he hes rensized 


silene en the subjesd wit! che ime basem.e he teased 
repeisele fwom the Belted Grime Acoormey*s efities.© 

18. On Bovenbor 25, 19%, this Ghart denied 
tee actions ja a wr comdun opiniem 'nléiag thet the 
attidertics imdscivws by Palen ware eet eeffietest be 
warren voile? besames they d@ild ast qualify ae gmeper 
wont Ley wale a te meppork wile mtthes, tm what 
the atfiberiee aemtetind mame Ly Reso a bag iem thie: 
wuld set be odiedieatble et « nomring. te se holding, 


‘ 
this Court relied en 2'Briaie y, Sattel States, 361 


a oe Gn tiny 1A, 1975, the Court 
of tppenis affiuned frwe the Bene wie rigbas 
cylen this Court's dente) of Pentea's ustten! 


wate, 
ll. Panica has submitted no new evidentiary in 


support of his new motion which weeld entitle to hia i 
relief and, in fact, merely reasserts the gnuunds for relief 
previously set forth. Panica submits affidavits of S$ M. 
Meyer, Esq., the attorney who represented Panica on Wee 
motion, and Meyer's investigater, Herman Race. These two 
affidavits do no more than idetiiify the previously widenti- 
fied emplepee at the Federal House of Detention as Henry 
McGowan, and indicate that he was reluctant to give a sworn 
statement. These affidavits do not change the hearsay neture 
of the allegations which was the basis upon which this Court 


denied the earlier application. Im addition to these two 


affidavits, Panica submite the affidavit Lieutenant Carter, 


the lieutenant of guards at the Federal House of Detention. 
According to Carter, Christophe told him that an Assistent 
United States Attorney was threatening him with prosecuting 
him for a number of bank robberies. In additien, Carter 
states "Mr. Christophe also stated that he was being pressured 
by Mr. Hicks (presumably, Assistant United States Attorney 
Walter Higgins) to testify against a Mr. Gino [presumably 
attorney Gino Gallina, who represented Panica at trial] who 
was his friend." While the relevance of these conclusory 
allegations is somewhat obscure, they are, in any event, 
based solely on hearsay and ere in precisely the same 
category as those originally submitted by Panica in support 
of his motion and rejected by this Court and the Court of 
Appeals as insufficient to require a hearing. 

12. Im addition to the affidavits of Meyer, Race 
and Carter, Panice subwits his own affidavit alleging in 


couslusery terms a conflict of iaterest betwee Lee 
Gallina, Req., whe represented Peniea, and Jeffrey C. 
Hoffman, Eeq., who represented Christephe. Gallias and 
Hoffman et the time were partners in the came lew fire, 
Penies alleges a further se-called “conflict ef iaterest” 
in that Gslline “ed himself been iavestigeted by « Grand 
Jury sitting im the Southern District of Mow York. As to 
the second alleged “ceaflict of interest," it is hard te 
see hew this crested a conflict of interest et all. as 

te beth allegations, it should be suffisient te aete : 

(1) che allegations are spestlative and merely couclusery. 
A hearing is required enly where detailed evidentiary fects 
are alleged. Miehe) v. United States, 507 ¥.24 461, 464 
(24 Cir. 1974); Palliv Uniced States, 491 F.24 756, 760 
(24 Cir. 1974); O'feel v. United Sates, 486 ¥.24 1696, 


1036 (2d Cir. 1973); Batted States v. Mizemds, 437 v.24 
1255, 1258 (24 Gir. 1971); (2) anion has net cited any 


example ef prejudice resulting frem the alleged cenflict 
of interest, In this regerd, it sheuld be meted that Seniesa 
and Christophe were tried separately. 

WHEREFORE, the motion should im ell respects be denied 
witheut « hearing. 


Sworn to before me this 
1 day of Vebcwery, 1976, 


© CF LATRERE 
 'tlow York 
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TRAVERSE IN OPPOSITICH 
TO MOZION TO VACATE 
DESC 


Respondent 47 Va meed 


The Government, through Thomas M. Fortuin, Assistant United 
States Attorney, submitted an Affidavit in Opposition to « “prior” 
proceeding @lleging that everthing inolufed in the present motion had 
previously been adjudicated and thet the only difference was the in- 
clusion of "proper" names in the affidavit-ferther thet the Gourt had 
Previously ruled that the Affidavits would not be legally referrable 
as Evidentiary material, 

Further that Mr. Higgins submitted an affidavit extegorically 
denying that he made any threats, but the court properly aid not con- 
Sider this affidavit. 

The purpose of Seetion 2255 of Title 96 U.S.C. is thet a 
prisoner in custody pursuant to e sentenee of a Court may bring heb- 
eas corpus ection contesting the illegality of his convietion and 
sentence, back to the Sentencing Court where the Records and the Files 
of the case are available so that these records ang FIRS may be 
reviewed to see whether they disclose thet an Bvidextiary Meering is 
needed to determine the eredibility of the claims of the Petiticner. 
Certainly the "Records" and the "Files" of this ease cannot, and do 
not dispute ¢he allegations contained in this Petitioner's motion, 
ani it would be impossible under the holéings of Seetion 895 for 


the Government to "Answer with an Affidavit" from those recormis and 


files. 

Although the effidevite nay be considered as “hearsay” as to 
the proof of innocence of the petitioner, they are substantial «l1- 
egations of fact that reach the very core of a primafacie showing of 
6ross ‘prosecutorial misconduct that gaused & conflict of interest to 
arise between petitioner's counsel, and the proper defense of the 
petitioner's case that can only be reeclwad thraggh the prisesa af 
an Evidentiary Hearing. 

It is difficult at best, and a Herculeon task for a prisoner 
to combat the vast power and resources of the Government whose agents 
are able to "seal-off" such relevant information as the Treascript 
of the Rule 35 Motion to Reduee Sentenee of CHRISTOPHE. If we are 
to ascume that the real purpose of the goverment is to prosecute 
the guilty and to preserve the Principles of Due Process of Law, 
then their pertinent proeeedings shoul4é steed @@ @5 Cpen book, and 
not as @ secret unviewable record of Totelitarian deception that is 
the trademark of a police state. 

When an issue of possible conflict of interest arises, and 
the "Records and the Files of the Case" eannot refute such allega- 
tion then the mere conclusory statement that "This issue has been 
previously raised", is not a sufficient showing by the Government 
that they have met their Obligation of Professionalism; and where 
there is © question raised as to the possible use of their office 
to coerce potenti defense witnesses, the Government should not 
hide behind the shield of re-litigetion, but should demand that a 
full Evidentéary Hearing be conducted to both protect the Dus Pro- 
cess rights of a citizen, sa "eleun the slime" from the scales 


of Justice. A 95 


Thia case presents a unique issue, in that we are not dealing 
with the usual Government practice of suborning perjury, by failing 
to disclose "promises" made to a Government witness for falsely 
testifying; rather we are dealing with the "pegments” made, after 
the threats have been effective, to a witness who coula have vindi- 
cated the Petitioner. Therefore, the affidavit's presented cannot 
be loosely referrable as hearsay since they make a factual aac ing 
of criminal interference with Justice, and as such must be fully 
investigated and fully disclosed before a "trier of the facts” and 


not hidden behind the smoke screen of "re-litigation"”. 

Since the Motion, and the Records and the Files show that the 
allegations cannot be refuted without « hearing, this Court must 
ORDER an immediate Evidentiery Hearing pursuant to 28 U.8.C. § 2255. 

Respectfully submitted, 


V, arnttt 
ca, oner 
:88 United States Penitentiary 
COUNTY OF FULTON) Bow. “MB~74678-158 


Atlanta Georgia 30315 
Pere 


STATE OF GEORGIA ) 


SWORN TO AND CRIBED BEFORE NE go DAY oF YEBRUARY, 1976. 
PAROLZ OFFICER. 


CERTIFICATE OF SEHKVICE BY MAIL 
I Certify that I served @ copy of the foregoing Traverse on 
Thomas M. Fortuin, Assistant United States Attorney, for the South- 
ern District of New York, U. 8. Courthouse, Foley Square-Annex, 
New York City, by sending it CERTIFIED MAIL-RETURN RECEIPT REQUESTED 
THIS 2©O DAY OF FEBRUARY, 1976. 


